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INTRODUCTION

Voters and taxpayers do not need declarations by high-profile pundits, such as media per-
sonality Fareed Zakaria, to know the American immigration system is fundamentally broken.’
Present-day debates over immigration policy are heavily polarized, with politicians and the
public divided along party lines. In response to the immigration positions of Donald Trump,
Kamala Harris ran an ad early in her 2024 presidential campaign describing her as “fighting
to fix our broken immigration system” while portraying her opponent as “trying to stop her.”?
Advocates for more restrictive policies argue that stricter immigration policy is essential for
national security and economic stability, emphasizing concerns about job competition, public
resources, and cultural integration. In contrast, proponents of more open immigration argue
that an inclusive approach fuels economic growth, enriches culture, and serves humanitarian
objectives for refugees and asylum seekers. As these debates rage on, individual Americans,
local and state governments, and migrants themselves must navigate the ever-changing
political landscape of American immigration. Bloomberg Cities reports on how the mayors
of major cities across the United States, such as New York City and Denver, amid present
day “migration challenges” are creating numerous agencies and programs.3

Across the political landscape, the debate over immigration policy lacks abiding and empiri-
cally rich historical context. Present circumstances with immigration, often cast as unique,
resemble America’s past experiences to an uncanny degree. In the aftermath of the American
Revolution, the early republic saw the creation of the origins of American immigration policy
during a similarly turbulent time, albeit on a far smaller scale.

The current reach of government far exceeds that imagined in the eighteenth century. Today,
governments possess extraordinary capacity to collect information on their populace. This
growth in state power and global interconnectivity has transformed immigration policy.
However, the debates over immigration in the early republic offer three key insights. First
is the importance of simplicity in laws governing immigration; a labyrinth of immigration
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systems is difficult for policymakers and immigrants alike to navigate. The second is the
importance of selectivity, or choosing the “right” immigrants to foster national as well

as personal success. The third insight is the importance of locality, which is the central-
ity of state and local influence on the immigration process. Although border crossing and
naturalization/citizenship procedures fall under the purview of the federal government, the
policies of the states and localities in which immigrants reside also shape their experience.
By bringing the three principles of simplicity, selectivity, and locality to bear on contem-
porary debates, the United States can ensure that immigration policy is more responsive,
flexible and, above all, effective over the long term.

SIMPLICITY

On March 26, 1790, Congress passed the first-ever naturalization act for the nascent nation.
Article One, Section Eight of the recently ratified Constitution granted the power to estab-
lish a “uniform Rule of Naturalization” with just three clauses, and described a migrant who
was suitable for naturalization: a “free white person,” who “resided within the limits and
under the jurisdiction of the United States for the term of two years,” and was “a person
of good character.” Debate in Congress centered on the length of the residency require-
ment and the meaning of good character. Residency was intended to help foster new con-
nections and sympathies within the United States and undermine any potential prior foreign
influence. James Madison, the Virginia plantation owner whose acumen in political theory
greatly shaped the US Constitution, rose in the House of Representatives on the behalf of
Virginia counties of Albemarle and Amherst to explain. Madison noted that the residency was
intended to limit aliens’ ability to “acquire the right of citizenship, and return to the country
from whence they came,” thus evading “the laws intended to encourage the commerce and
industry of the real citizens and inhabitants of America.” Similarly, good character was read as
support for the ideals of the recently concluded American Revolution. Theodore Sedgwick,
a lawyer from western Massachusetts who had famously and successfully argued the free-
dom suit of Brom and Bett vs. Ashley that led to state-wide abolition, defined good char-
acter before the House. Sedgwick suggested that good character entailed a migrant being
“reputable and worthy” and expressing a “zest for pure republicanism” rather than being
“impregnated with the prejudices of education, acquired under monarchical and aristocrati-
cal governments.” If a migrant fulfilled these simple clauses, they were permitted to apply
for naturalization.*

Following the three terms describing a suitable migrant, the act established the naturaliza-
tion process. A migrant who satisfied the three clauses, a free white person of good character
who resided in the United States for two years, could make an application to “any common law
Court of record” where they had resided for at least one year. They would present to the satis-
faction of that court that they had met the aforementioned requirements and swear an oath to
“support the Constitution of the United States.” The oath would be recorded by the court and
the migrant would be considered a citizen. Control over the implementation of Congress’s nat-
uralization policy fell under the purview of state and local courts across the nascent nation.®

2 CODY NAGER » LESSONS FOR AMERICAN IMMIGRATION POLICY FROM THE PAST



Large portions of this first immigration policy are no longer or only tenuously relevant to
today. Most obviously, with the significant expansion in who is included as American over
the past two centuries, “free white persons” are no longer considered the only suitable can-
didates for naturalization in the United States. Similarly, while the importance of a residency
requirement and good character have been widely accepted across the course of American
immigration debates, the exact details behind the concepts have shifted.® Likewise, the defi-
nition of good character as a “zest for pure republicanism” by Theodore Sedgwick has also
changed. The Immigration and Nationality Act of 1952 included newly added advocacy for
“economic, international, and governmental doctrines of world communism or the establish-
ment in the United States of a totalitarian dictatorship,” terms little used prior to the 1840s.”
Additionally, the growth of the federal government since the founding has resulted in a dif-
ferent complexion. The aftermath of the American Civil War, particularly the adoption of the
Fourteenth Amendment, resulted in a significant expansion of federal power over immigra-
tion and many other walks of American life.®

The Naturalization Act of 1790, however, reveals the virtue of simplicity in immigration policy.
Consider the extent of the visas currently offered by the United States federal govern-
ment. Divided into nonimmigrant and immigrant visa categories, they include a diverse set of
forms. Among the nonimmigrant visas are the J visa (for exchange visitors; certain types of au
pairs, professors, scholars, and teachers), the U visas (for victims of criminal activity), the

T visas (for victims of human trafficking) and numerous other visas established through trade
agreements with other nations (H-1B1 for Chile and Singapore, TN/TD for the US/Mexico/
Canada trade agreement, etc.). The immigration visas include family sponsored visas such
as the IR1 and CR1, but also more recent creations such as the Sl visa for Iraqgi and Afghan
translators/interpreters and the SQ visa for Iraqgis/Afghans who worked for/on behalf of the
US government. Adding to this constellation of visa programs is the further requirement that
many of the nonimmigrant visa categories require preapproval from the Department of Labor,
the US Citizenship and Immigration Services, or the Student and Exchange Visitor Information
System. After selecting the correct visa application, migrants are then treated to a slow and
expensive process involving tests, interviews, and mostly waiting.®

The Naturalization Act of 1790 was merely two pages long. Conversely, the Immigration and
Nationality Act of 1952, when passed, ran one hundred and twenty pages. The “Immigration
and Nationality” subsection of the United States Code administering “Aliens and Nationality”
runs for over eight hundred pages. While the world is more complex two centuries on, keep-
ing the immigration system streamlined would improve outcomes for immigrants, Americans,
and the health of the nation.'

SELECTIVITY

The sheer extent of the visa application forms offered by the federal government reveals
another lesson that can be learned from the immigration policy of the early American
republic—the importance of selectivity in immigration policy. In the absence of truly
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open borders, any immigration policy is inherently exclusive to some extent. Some group,
often the central government, must decide who fits within the nation, who will help it fulfill
its goals, and who will not. In the immediate aftermath of the American Revolution, the ques-
tion of who should rightfully become an American proved very pressing, as it would not only
dictate the economic direction of the United States, but perhaps the future of the nascent
republic itself.

Among the many participants who engaged in the debate over immigrant selection in early
America were Philadelphia printers and booksellers Matthew Cary and James Stewart. Soon
after Congress approved the Naturalization Act of 1790, they published a sixteen-page pam-
phlet entitled “Information to Europeans who are disposed to migrate to the United States.”
Presented as an unsigned letter sent by a resident of Philadelphia to an unnamed British
recipient, the pamphlet offered descriptions of two types of people, “people, who ought not
to come to America” and people who should make the journey. In making the distinctions
between desirable and nondesirable immigrants, the Philadelphia resident reflected a vision
for the nation’s future. Among the undesirables were “men of independent fortunes who can
exist only in company,” “literary men who have no professional pursuits,” and “professors of
most of the fine arts.” In the eyes of the writer, these aristocrats and intellectuals had no prac-
tical skills and would be of little use for the United States. Rather, the Philadelphia resident
asked for “cultivators of the land,” “mechanics and manufacturers,” “labourers” and “school-
masters,” individuals who were seen as having a background more amenable to Sedgwick’s
“zest for pure republicanism” and offered practical skills for national economic development.
Cary and Stewart were not the only Americans who engaged in this debate. Tench Coxe, the
first assistant secretary of the Treasury, wrote in the middle of an article on “The Quality of
American Distilled Spirits,” published in New York’s Daily Advertiser, of the “facility of natu-
ralization under our present laws” and the numerous opportunities this offered to the devel-
opment of “people and of arts, manufactures and capital from foreign countries.” Selecting
the right migrants would create boundless wealth for the United States, and Coxe’s boss,
Alexander Hamilton, had just the vision for the nation’s economic future."

In his “Report on the Subject of Manufactures,” Alexander Hamilton established his plan for
the nation’s economic future, arguing that manufacturing formed not only “a positive aug-
mentation of the Produce and Revenue of the Society, but that [it contributes] essentially to
rendering them greater than they could possibly be, without such establishments.” Among
Hamilton’s seven “principal circumstances” fundamental for the development of manufac-
turing, was “the promotion of emigration from foreign Countries.”"

The numerous visas on offer by the federal government today demonstrate that selectivity in
immigration policy has not been forgotten. From the often-maligned H1B visa (used frequently
for tech workers) to the O visa for those with extraordinary ability, the importance of captur-
ing the world’s best and brightest talent and fueling the development of American industry
remains apparent. Policymakers of the present can learn from the priorities of Cary, Stewart,
Coxe, and Hamilton. Fundamentally, the individuals of the early republic viewed selectivity in
immigration policy as part of a national-level strategy aimed not only at growing economic
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power but also shaping a certain vision of the nation’s future, be it agricultural cultivators
expanding across the continent, schoolteachers educating the next generation with repub-
lican zest, or manufacturers augmenting societal produce and revenue. Present-day immi-
gration policy, by contrast, often appears separated from visions of the nation’s future. The
United States does not need another “Report on the Subject of Manufactures,” but as the
immigration system is streamlined, it should be trimmed and refocused in favor of funda-
mental national goals.

LOCALITY

The second part of the Naturalization Act of 1790 left the implementation of the three
clauses describing the ideal immigrant to the purview of local courts of record, allowing
them to decide if the migrant met the requirements created by Congress, and to adminis-
ter the oath and keep the naturalization record. While some of this local control may have
been due to the weakness of the central government prior to the Civil War, or even the
absence of a competent federal judiciary, the result was that from its very outset, immigra-
tion policy in the United States has been entangled in the ongoing debate over state or fed-
eral management. While migrants entering the United States, both as residents and citizens,
fall under the purview of the federal government, they live and work in a state and locality
that maintains jurisdiction over much of their daily existence. This makes the lived experi-
ence of immigration as much a problem of state and local governments as it is for the
federal government, despite the letter of the law.

In January 1794, leading citizens from Baltimore, Maryland, submitted a petition to Congress
requesting federal assistance with the “great burthen” placed on that city by the many refu-
gees who had arrived fleeing the Haitian Revolution. While the citizens of Baltimore had long
engaged in “extraordinary acts of benevolence and compassion” on behalf of the “destitute
and distressed,” they were no longer capable of supporting them on their own. Baltimore
asked Congress to fund migrant relief, kicking off a debate which pitted humanitarian senti-
ment against the legalistic understanding. James Madison, representing Albemarle County,
Virginia, suggested that despite the suffering of the Haitian migrants, the federal government
was “confined to specified objects.” Charity was not written into the Constitution. Meanwhile,
Congressman William Vans Murray, an English-trained lawyer and political disciple of
John Adams from Maryland, argued that the Taxing and Spending clause of the Constitution
allowed Congress to offer relief to Baltimore. The clause allowed Congress to “pay the Debts
and provide for the common Defence and general Welfare of the United States.” Murray
suggested that the nation’s general welfare “is most undoubtedly promoted by dividing
the burthen.” Maryland did not choose to have the refugees arrive there, as the power to
“prevent persons from landing on their shores” was solely vested within the federal govern-
ment. Thus, it was the federal government’s responsibility to help. It took nearly a month of
debate, but Madison and Murray worked out a compromise and on February 12, Congress
granted $15,000 (debited from the French government) to President George Washington to
be distributed as he saw fit. By charging the French government, Congress could avoid the
debate over charity, immigration, and state and local governance.”®
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In March 2024, the office of New York Senator Charles Schumer announced that with his help,
New York City had “unlocked” an additional $107 million in federal funding to provide ser-
vices to roughly 64,000 migrants. A week later, New York City Mayor Eric Adams suggested
the federal government enact a “decompression strategy” aimed at alleviating the stress on
major urban areas by distributing a “national crisis of this magnitude.” Perhaps the officials of
New York City felt they had long been shouldering a “great burthen,” which, if divided among
the many states of the Union, would better promote the general welfare. After all, New York
City had not chosen to have the refugees arrive there and does not have the power to “prevent
persons from landing on their shores.” That lies solely with the federal government.'

The parallels in situation and rhetoric, even across the space of two hundred and thirty years,
are uncanny. The Baltimore and New York City events reveal that, despite the growth of federal
authority, the development of technologies of statecraft, and the significant increase in scale,
the fundamental debate between Madison and Murray remains unresolved. There exists an
unclear division of authority between federal and state governments in the regulation of immi-
gration. While the federal government maintains significant authority over access to the terri-
tory of the United States itself, as well as access to American citizenship, many of these rights
are administered on the state and local level, beyond the purview of the federal government
to influence except through financial purse strings. In addition to the ongoing migrant crisis,
the existence of sanctuary cities where state and local level officials refuse to cooperate with
federal Immigrations and Customs Enforcement marks another unclear area of immigration
authority. While the Constitutional Convention granted Congress the power to establish a uni-
form act of naturalization with the goal of eliminating the interstate competition for migrants
that had plagued the 1780s, the clause and its interpretation over the course of American
history has provoked more questions than answers. As policymakers consider streamlining
immigration policy and sharpening its connection to a national vision, the influence of federal
level policy on state and local jurisdictions should be kept in mind."

CONCLUSION

Immigration reform might seem hopeless amid the acrimony. Various failed attempts in the
past several decades might seem to justify pessimism. However, a strong consensus is build-
ing that something must be done, even without agreement on a plan. In this light, American
history offers a way out of the impasse. Looking back at the origins of American immigration
policy during the formative years of the early republic reveals principles that should underpin
any reform efforts of the American immigration system: simplicity, selectivity, and locality.

A series of small but consequential steps rooted in history could set the nation on a better
course, despite the wide and potentially enduring disagreements surrounding the issue. The
first step would be to streamline immigration policy, akin to the Naturalization Act of 1790, to
create clear and manageable regulations in the face of an increasingly convoluted modern
immigration system. This simplification could be done by combining visa categories into
broader groups. Consolidation would create a clearer and more accessible framework for
immigrants and bureaucrats alike, allowing for easier navigation and faster processing times.
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While the current US Citizenship and Immigration Services (USCIS) website offers a reason-
able unified application system, it still presents users with a dropdown menu asking them to
choose among twelve forms, which may be overwhelming.'®

The consolidation of the numerous visa categories offers the chance to reevaluate immi-
grants’ alignment with national priorities: selectivity akin to that of Cary, Stewart, Coxe, and
Hamilton. Choosing which categories to keep, which to discard, and which to add, will create
a strategic framework for immigrant selection that aligns with long-term national goals, such
as economic growth, innovation, and demographic balance. This realignment could be done
with industry leaders or priorities such as national defense. For example, if Congress were to
decide that the United States should pursue a certain technological area, it could create, for a
limited duration, a “tech talent visa” for highly skilled workers in that area. This would allow for
flexibility and expedited processing in alignment with national goals while the limited duration
would ensure that the immigration system remained streamlined.

A second step in improving the immigration system would be to mitigate the enduring issue
of locality. The most basic relief would be to increase federal funding for state and local pro-
grams that support immigrant integration, including housing, education, and legal assistance
while allowing the individual states and localities flexibility to tailor support programs to their
unique needs and circumstances. Potential off-setting savings could be realized by bringing
more immigrants into skilled jobs as taxpayers and by lowering enforcement costs of the cur-
rent broken system.

While responsiveness is important, establishing performance metrics and accountabil-
ity mechanisms would allow for the evaluation of the effectiveness of these programs.
These metrics and mechanisms could be delegated to either USCIS (in addition to its current
immigration-focused responsibilities) or the Department of Health and Human Services to
administer through various subagencies such as the Administration for Children and Families
(if the programs are deemed related to social services benefits). Combining funding for these
programs with collaborative initiatives designed to facilitate communication across federal,
state, and local governments would allow for joint problem-solving. For example, connecting
Baltimore and New York could lead to coordinated responses to immigration-related issues.

By addressing the complexities of the modern immigration debate with the historical insights
of streamlining, selectivity, and locality, there is an opportunity to develop immigration poli-
cies that are more effective and serve the nation, its people, and its future.
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